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,Q WKHPHDQWLPH� WKH SHWLWLRQHU KDG ILOHGZLWK WKLV FRXUW D SHWLWLRQ IRU

D ZULW RI PDQGDPXV DVVHUWLQJ WKH GLVWULFW FRXUW KDG LPSURSHUO\ DVVHVVHG
DQ LQLWLDO ILOLQJ IHH XQGHU � �����E� DQG WKHQ GLVPLVVHG KLV DFWLRQ XQGHU
� �����J�� 7KH GLVWULFW FRXUW� KRZHYHU� KDG QRW DVVHVVHG DQ\ IHHV XQGHU
� �����E�� ,QVWHDG� LW KDG DSSOLHG WKH WKUHH�VWULNHV SURYLVLRQ RI � �����J��
GLUHFWHG WKH SHWLWLRQHU WR SD\ WKH IXOO ILOLQJ IHH� DQG WKHQ GLVPLVVHG WKH
DFWLRQ ZKHQ WKH SHWLWLRQHU IDLOHG WR SD\ WKDW IHH� 7KH PDQGDPXV SHWLWLRQ
ZDV WKHUHIRUH GLVPLVVHG� 6HH ,Q UH 3DVKD� 1RV� ������������ ��WK &LU�
0D\ ��� ����� �XQSXEOLVKHG RUGHU�� $OWKRXJK WKDW RUGHU QRWHG WKDW ³QR
DVVHVVPHQW DJDLQVW WKH SHWLWLRQHU¶V SULVRQ DFFRXQW KDV EHHQ PDGH´ �S� ���
WKDW ODQJXDJH VKRXOG EH UHDG DV PHDQLQJ QR DVVHVVPHQW KDG EHHQ PDGH
XQGHU � �����E� ± WKH IRFXV RI WKH PDQGDPXV SHWLWLRQ�
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LQ 6PLWK WR EH SHUVXDVLYH LQ WKLV PDWWHU�
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(YHQ LI D OLWLJDQW KDV WKUHH SULRU VWULNHV� WKLV VHFWLRQ GRHV SHUPLW WKH

ILOLQJ DQG FRQVLGHUDWLRQ RI D SULVRQHU FLYLO DFWLRQ LI WKH OLWLJDQW ³LV XQGHU
LPPLQHQW GDQJHU RI VHULRXV SK\VLFDO LQMXU\�´ 7KH SHWLWLRQHU� KRZHYHU�
PDGH QR VXFK DOOHJDWLRQ LQ KLV DFWLRQ�

�
2WKHU FRXUWV RI DSSHDOV KDYH DSSOLHG WKH VDPH ORJLF WR DSSHDOV�

KROGLQJ WKDW WKH REOLJDWLRQ WR SD\ WKH IXOO DSSHOODWH ILOLQJ IHH DULVHV DW WKH
WLPH WKH QRWLFH RI DSSHDO LV ILOHG� DQG FRQWLQXHV HYHQ WKRXJK WKH DSSHDO
PD\ EH GLVPLVVHG� 6HH +DOO Y� 6WRQH� ��� )��G ���� ������ ��WK &LU�
������ +HQGHUVRQ Y� 1RUULV� ��� )��G ���� ��� ��WK &LU� ����� �SHU
FXULDP��

������� ���� :�� 7���6�-�� #������ 6 �� .�������� ��� #�-��
�������6�-��7�����������#��. ���5�����G#��'
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$OWKRXJK WKH 6HYHQWK &LUFXLW KDV RYHUWXUQHG RWKHU KROGLQJV LQ

1HZOLQ� VHH :DONHU Y� 2¶%ULHQ� ��� )��G ���� ������ ��WK &LU��� FHUW�
GHQLHG� ���8�6� ���� ������ DQG /HH Y� &OLQWRQ� ��� )��G ����� �������
��WK &LU� ������ WKLV KROGLQJ KDV QRW EHHQ RYHUWXUQHG�

�
:H DUH DZDUH WKDW WKH &RXUW RI $SSHDOV IRU WKH 'LVWULFW RI &ROXPELD

KHOG LQ 6PLWK Y� 'LVWULFW RI &ROXPELD� ��� )��G ��� ����� �'�&� &LU�
������ WKDW D SULVRQHU DSSHDOLQJ WKH GLVPLVVDO RI DQ DFWLRQ XQGHU
� �����J� LV QRW OLDEOH IRU SD\PHQW RI WKH DSSHOODWH ILOLQJ IHH XQOHVV KH
GHFLGHV WR SURFHHG ZLWK WKH DSSHDO� L�H�� WKDW WKH PHUH ILOLQJ RI D QRWLFH RI
DSSHDO GLG QRW FUHDWH VXFK D OLDELOLW\� ,Q UHDFKLQJ WKDW GHFLVLRQ� KRZHYHU�
WKH FRXUW UHOLHG XSRQ ODQJXDJH IRXQG LQ � �����E� DQG PDGH LWV GHFLVLRQ
³>L@Q DFFRUGDQFH ZLWK >LWV@ SDVW SUDFWLFH´ RI QRW UHTXLULQJ WKH SD\PHQW RI
DQ DSSHOODWH ILOLQJ IHH DIWHU WKH FRXUW KDG GHQLHG SDXSHU VWDWXV RQ DSSHDO�
,W GLG QRW DGGUHVV WKH LVVXH XQGHU WKH SDUWLFXODU FRQWH[W RI � �����J��
$OVR� WKH ³SDVW SUDFWLFH´ RI WKDW FRXUW LV FRQWUDU\ WR WKH KROGLQJ RI WKLV
FRXUW LQ 0F*RUH� VXSUD� )RU WKRVH UHDVRQV� ZH GR QRW ILQG WKH GHFLVLRQ

��������������:������-��7����6 ���:�9�����7#�7��� ���9���
���6 �6���.����������6�7��6���6 �6 ����.������6�����������6���6�6��-
6��6 ��.�#.���.��9���7���7���������.��9�-�-�:��<��+�*���-�
����� �.�5���5������ ���� ��6� #��� 6 �� .����-�5� .�����6
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